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With her on the brief for respondent Genentech, In
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A, Flagel, Roy E. Hofer, Mevedith Martin Addy, J
Keker, and Mark A Lemley. Paul M. Smith, Will
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Lawra W, Brill, and Joson Linder filed a brief for res)
City of Hope.*

JusTICE ScALIA delivered the opinion of the Court

We must decide whether Article [1T's limitation of)
courts' jurisdietion to “Cases” and “Controversies,” rf
in the “actual controversy” requirement of the Decl
Judgment Aet, 28 T8, C. §2201(a), requires a pa
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MEDIMMUNE, INC., Petitioner,
V.

GENENTECH, INC, et al.
No. 05-608.

Argued Oct. 4, 2006.

Decided Jan. 9, 2007.
Background: Patent licensee brought ac-
tion against licensor seeking, inter alia,
declaratory judgment as to whether patent
was invalid or unenforceable. The United
States Distriet Court for the Central Dis-
trict of California, Mariana R. Pfaelzer,
Senior District Judge, dismissed declarato-
ry judgment claims, and licensee appealed.
The United States Court of Appeals for
the Federal Cireuit, 427 F.3d 938, af-
firmed. Petition for certiorari was granted.
Holdings: The Supreme Court, Justice
Scalia, held that:

(1) licensee adequately raised and pre-
served its contract claim;

(2) licensee was not required to terminate
or breach license agreement prior to
seeking declaratory judgment of patent
invalidity, abrogati
v. Viysis, Inc., 359 F

(8) Supreme Court
whether action was
on diseretionary grounds.

Reversed and remanded.

Justice Thomas filed a dissenting opinion.

1. Declaratory Judgment <=320

Patent licensee’s complaint, in declar-
atory judgment action against licensor, not
only alleged that patent was invalid, but
also sought interpretation of licensee’s con-
tractual obligations under license agree-
ment; first ecount of amended complaint
requested declaratory judgment as to con-
tractual rights and obligations, complaint
repeatedly stated that licensee had no obli-
gation to make royalty payments because

valid elaim of patent, and licensee contend-
ed further that it had no obligation to pay
royalties on an invalid patent, notwith-
standing license’s requirement that licen-
see pay royalties until patent claim had
been held invalid by a competent body.

2. Federal Courts ¢=461

Patent licensee sufficiently raised its
contract elaim in declaratory judgment ac-
tion against licensor before the Court of
Appeals so as to preclude finding of waiv-
er, even if licensee limited its contract
argument to a few pages of its appellate
brief, as limited presentation of claim
merely reflected counsel's sound assess-
ment that argument would be futile, given
contrary circuit precedent that Court of
Appeals panel had no authority to over-
rule.

3. Declaratory Judgment <=62, 65

To satisfy “actual controversy” re-
quirement of the Declaratory Judgment
Act, the dispute must be definite and con-
crete, touching the legal relations of par-
ties having adverse legal interests; the dis-

would be upon a hypothetical state of facts.
28 U.S.C.A. § 2201(a).

See publication Words and Phras-
es for other judicial constructions
and definitions.

4. Declaratory Judgment =235

Patent licensee was not required, by
constitutional case-or-controversy require-
ment, to terminate or breach license
agreement prior to seeking declaration,
under Declaratory Judgment Act, that un-
derlying patent was invalid, unenforceable,
and not infringed, and licensee’s continued
payment of royalties under agreement did
not negate existence of actual controversy,

[549 U.8. 118]

MEDIMMUNE, INC,, Petitioner
v
GENENTECH, INC., et al.
D U.S. 118, 127 8. Ct. 764, 166 L. Ed. 2d 604, 2007 U.S. LEXIS 1003
) [No. 05-608) . ]
Argued October 4, 2006. Decided January 9, 2007,

ion: Federal Constitution’s Article III requirement of case or

versy, reflected in Declaratory Judgment Act (28 U.S.C.S. § 2201),
_not to require patent licensee to breach license agreement hefore
ing declaratory judgment that patent was invalid, unenforceable, or

Prior history: 427 F.3d 958, 2005 U.S. App. LEXIS 22370
SUMMARY
fr a patent application purportedly had matured into patent, an as-
of the patent sent to a licensee—with which the assignee, when the
ation was pending, had entered into an agreement that allowed the
e to make, use, and sell products covered by the patent and required
ensee to pay the assignee royalties on the sales—a letter asserting

licensee thought that it owed no royalties, as the licensee believed
he patent was invalid and unenforceable and that in any event the
Iiid not infringe the patent. However, because the licensee considered
tter to be a clear threat to enforce the patent, terminate the license
ment, and sue for patent infringement if the licensee did not pay—
such a suit could have resulted in the licensee’s being ordered to pay
damages and attorneys’ fees and being enjoined from selling the drug,
allegedly accounted for more than 80 percent of the licensee’s sales

SUBJECT OF ANNOTATION

Beginning on page 1047, infra
hpreme Court’s views as to what, in federal-court patent litigation,
case or controversy, within meaning of Article III of Federal
pnstitution, or actual controversy, within meaning of Declaratory
Judgment Act (28 U.S.C.8. § 2201, or similar predecessor)
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¢=4600. — Right to fair trial in general.

U.S.IIL. 1997. Constitutional floor estab-
lished by Due Process Clause of Fourteenth .
Amendment requires fair trial in fair tribunal
before judge with no actual bias against defen-
dant or interest in outcome of his particular
case. U.S.C.A. Const.Amend. 14.

~ Bracy v. Gramley, 117 S.Ct. 1793, 520 U.S.
899, 138 L.Ed.2d 97.
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Absentees
Abstracts of Title
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DESCRIPTIVE
WORD INDEX

TIMBER,

Cutting,
Element, Adv Pogs &= 23

TREES,
Cutting,
Element, Adv Poss & 23

34 Fla I 2d-85

ADVERSE

References are to Digest Topics and Key Numbers

ADVERSE POSSESSION—Cont'd

PLEADING,

Possession, Adv Poss &= 110

Title or vight, Adv Poss &= 111
PRESUMPTIONS, Adv Poss &= 112
Continuanee of adverse possession, Adv

Poss o= 5-0
RECOGNITION,

Title,

Former owner, Adv Poas &= 50

RELATION,

Different promises,

Parts of same premizes, Adv Poss &= 101

REPRESENTATIVES,

Tacking possession of decedent, Adv Poss

& L)

RESERVATION in deed,

Hostility of grantee possession, Adv Poas

= B3E)

RESIDEMCE,

Element, Adv Poss €= 18
BCHOOL lands,

Subject to preseription, Adv Poss &= B(3)
STATUTES, Adv Poss &= 3

Payment of taxes, Adv Poas &= 87
SURVIVING spouse,

Hostile eharacter of possession, Adv Poss
&= G2(3)

TAUCKIMNG sucoessive possessions, Adv Poss

TAX deeds,
Haostile character,
Adv Poss T9(4)
TAX titles, Tax &= TG

TAXKES,
Payment, Ten in € &= 15(9)
By owner as interrupting possession, Ady
Poss &= 47
Color of title, Adv Poss ¢ 91
Instruetions, Adv Poss €= 11606}
Hustaining adverse presession, Adv Poss
<= BE-95
TEMANCY in common. See heading
TENANCY IN COMMON, AIDVERSE
POsSESSInN.
TIMBER,
Cutting,
Element, Adv Poss & 23

ADVERSE POSSESSION—Cont'd

TIME,
Aequisition of rights, Adv Poss &= 39-41

TITLE or rights, Adv Poss &= 104-108

TREES,

Cutting,

Element, Ady Poss &= 23

TRESPASS to try title,

Defenses, Tresp to T T <= 17

Title to support action, Tresp <= 192);

Tresp to T T <=7

TRIAL,

Instructions, Adv Poss &= 116

Jury guestions, Adv Poas &= 113
TURNPIKES,

Suhject to prescription, Adv Posa &= 8(2)
VERDICT and findings, Adv Poss &= 117

VESTING of title,
Adverse eecupant, Adv Poss &= 10604)
VISIBLE and notorious possession, Adv Poss
== 2833
Evidenee, Adv Poss &= 33
Instructions, Adv Poss €= 116(3)
Jury questions, Adv Poss &= 11503)

WATER rights, acquisition hy preseription.
Hew heading WATERS WATER
COURSES, APPROPRIATION and
preacription.

WIDOWE,

Hastile character of poasession, Adv Poss
&= G2(2)
WILD lands,

Acts of ownership, Adv Poss &= 16(3)

ADVERSE TITLE OR CLAIM

CORPORATIONE,
Officers and apents,
Title adverse to eorporation, Corp $= 313
INTERPLEADER. See hoading
INTERPLEADER, generally.
RECEIVERS,
Possession, Receivers <= 75
Property subject to receivership,
Enforeement, Receivers &= 78




DIGEST VOLUME

#=13, Cutting timber.

Lib references .
r?:rj.s. Adverse Possession 88 41, 43,
Fla. 1939, The uses of uninclosed land mi;::.-r
asturage, and to cut timber used for com
|éisl puUrposes and for fuel and Isncing PUrposes,
were sufficient o mr‘lsl.':mh_: adverse pOsSsSes-
sion,” under statute governing gdue;w;aﬁpgms s
on under color of title. F.5.A. § 95.16, 93,17
¥ McRae v. Ketchum, 189 So. B33, 138 Fla

Bl

=19 ADVERSE POSSESSION

1 FlaD2d—674

For later cases, see same Topic and Key Number in Pocket Part

parcel in order 1o perfect title by adverse s
SEssion.
Hutchison v, Harrell's Groves, Ine., 234
So.2d 142, -

Fla.App. 2 Dist. 1959,  Navigable water
miay form at least part of 2 substantial enclosure
in determining whether land has been acquired
by adverse possession.

Tampa Mortg, & Title Co. v, Smythe, 109

So0.2d 202,

=20, Improvements,
Library references
C.1.5, Adverse Possession § 37,

Fla. 1951. Where former morigages, after
contiguous improved [ois damaged by hurricane
had been cativeyed to her by quitclaim deed in
payment of debls secured by purchase-money
mortgages, made repairs and maintained the
property in a condition corresponding with oth-
er property in the neighborhood, the .
considering its nature and location, was “usual-
Iy improved” within meaning of statutory defi
nitions of possession and oecupation for pul
poses of adverse possession. F.S.A. 8§ 9517
95.19.

Baldwin Co. v, Mason, 52 So.24 668,

=211, Cultivation.

Library references
C.1.5. Adverse Possession § 38,

Fla.App. 1 Dist. 1974. Where possessor’
predecessors in title actually used the land fron
belore 1920 until present time for raising p
nuts and chufa and for grazing cattle and ho
possession was actual and continsous for pu

sion,” under statute governing adverse POsEes

sion under color of fitle. F.S.A. 5§ 95,15, 95.17.

MeRae v, Ketchum, 189 So. 853, 138 Fla,
alo,

Fla.App. 1 Digt. 1991, Evidence supporied
deed grantee's claim to disputed property - by
adverse possession without color of title; grant-
ee kept livestock fenced within disputed area for
more than 20 years, and grantes's predecessors
held deed that purporied 1w cover disputed aren
prior 1o change in law that required showing
é.hal land was returned for taxes, West's F.5.A,

9515,
Bailey v. Hagler, 575 So.2d 679, review
denied SE7 So.2d 1327,

Fla.App. 1 Dist. 1974, Where possessor's
predecessors in title acmally used the land [rom
before 1920 until present time for rms:lﬁg pea-
nuts and chufa and for grazing cattle and hegs,
possession was actual and continuous for pur-
poses of establishing title by adverse possession,

1 i

IR ol oo

=23, Cutting timber,

Library references
C.ILS, Adverse Possession 58 41, 43,

Fla. 1939. The uses of uninclosed land for
pasturage, and to cut timber used for commer
cial purposes and for fuel and fencing purposes,
were sufficient to constitute “adverse posses-
siom," under siatute poverning adverse posses-
sion under color of title. F.5.A. §§ 95.15, 95,17,

McRae v. Ketchum, 189 So. B53, 138 Fla,

@l

poses of establishing titde by adverse possession.
Parter v. Lotene Inv. Co., 207 Se.2d 622,

Fla.App. 2 Dist. 1972, Purpase of statute,
which provides that for purpese of constituting
an adverse possession land shall be deemed 1o
have been possessed and ocoupied where it has
been cultivated or it has been pratected by a
subsiantial enclosure, was to substilute readily
provable fact of enclosure or cultivation for
unpredicable outcome of cases in which subjec-
tive intent of possessor is put in issus, F.S.A.
£95.17.

Meyer v. Law, 265 So.2d 737, quashad 287

So.2d 37,

=22, Pasturage.

Library references
CJ1.5. Adverse Possession § 39,

Fla. 193%. The uses of uninclosed land for
pasturage, and to cut timber used for commer.
cial purposes and for fuel and fencing purposes,
were sufficient o constitute “adverse POSSES-

=14, Ounlﬁshns] O tEMPOFArY use Of OCCupE-
.

Library references
C.15. Adverse Possession § 35 et seq.

FlaApp. | Dist. 1962. Defendant did not
acquire title by adverse possession as to subdivi-
sion lot which was in wooded area, whose
boundaries were not marked, which was not
cultivated, improved, or fenced, and as to which
defendant had tax deed, even though defendant
vigited lot on number of occasions, often ate
picnic lunches there, and once roughly staked
out outline of bullding he contemplated con-
structing.

Stewart v. Gadarian, 141 So.2d 259,

T=25-26. ;wghm%wmrﬁgmrfm
th 1, the Decenrial Digests,
and LAW,
C.IS. Adverse Possession.

For legislative history of cited sttuies, see Florida Statutes Annotated
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The “Pocket Part”

=26 ADOPTION

advance adoption of :rw.‘ial needs children, per-
mits but doss not require states to pay retroactive

adoption maintenance subsidies when an aﬂng;:d )
adop-

child is determined 1o be special needs post

don.  Social Security Act, §-470 et seq, as
amended, 42 US.CA. § 670 et seq—Creenfield
v, Department of Children and Family Services,
794 S0.2d 739, .

Adoptive parents of special needs children were
not entitled to receive retronctive adaption assis-
tance subsidy payments when their children were
determined to be special needs postadoption, as
legislative intenl as ressed inm stabule was to
restrict’ pavment of adoption. subsidies only 1o
thase eireumstances where placement could oth-
erwise not be made, and both children were

Jaced withowt = subsidv.  West's F.5.A,
E ﬁ?,l_ﬂé.—&éd. ;
nvin optive parents’ request for retroace
tive adoplion maintenance subs%ies did not deny
their adoptive children’s right to equal protection
of the law, where children were determined to be
special needs postadoption; state’s polictncnf con-
serving its [inancial resources through adop-
tion out of foster care specinl needs children
provided rational basis for treatin a&ﬁal needs
children in foster care differently special
needs children who had already been ﬂdﬂFPttd.
USCA. ComstAmend 14 West's FSA
§ 409.166(1).—Id. :

ADVERSE POSSESSION
L. NATURE AND REQUISITES.

{A) ACQUISITION OF RIGHTS
BY PRESCRIFTION IN
GENERAL,

Library references. :
C.1.5, Adverse Possession 88 2 et seq., 25 et
sei,, 30 et seq., 48 of seq., 54 ot seq, 59 et
., 149 et seq,, 206 et seq, 210 et seq.,

327 et seq. _
@&=1. Nature and ;;mnnds of prescription,
Fla.App. | Dist. 2007, Adverse possession s

not favored and all doubts are resolved in favor of
the owner.—Candler Holdings Lid. 1 v. Walch
Dr;i:ag\;l Hu];h'ﬂ ) L.gﬁ.‘*?d-?' Sozl_vt.ll.tliﬁ 1&_ rights by
. 8 L 2004, Acqul i
one in the lands of m:hu.qbued on possession
or use, is not fevored in the law, and the acquisi-
tion of such ri will be resivicted —Bentz v,
McDianiel, 872 So.2d %78.

==8(1). In qie)gral,
Fla.App. 1 . 2001, When & public mi?-
wired an casement for a street right-ol
way, with the fes tifle to the center of the street
remaining in the owners of the property abuttin
:E:Jh side of the dedicated s:reci.fonz awner -11:
tting property cannot acquire fee simple title
1o the g r ewner's half of the ﬂedlcﬂmglsml
glﬂéd.\ﬁm possession—Brown v. (VDea, 736
a9,

&=13. Character and elements of adverse

session if ghﬂ‘il- '

FlaApp. 1 Dist. 2007, An adverse possession
claimant who does not have color of title must
show seven years of open, continuous, actual
possession, hostile to all who would challenge
such possession, must both pay all tames for
séven year Emod returning sald land for mxes
during the First year of ocoupation, and enclose

+ This Case was not zelected for publication in the National Reporter Systen

I FlaD2d—134

ar cultivate said lands for the seven year period:
with color of title, the claimant must show he
entered into possession of the premises under a
claim based upon a written instrument of convey-
ance of the premises in guestion, or deed, or

judgment of ‘a competent court, and there has
Le-m a gpntinued occupation and possession of
the premises. West's F.S.A. 5§ 95.16, 95,18 —
C r Holdings Ltd. 1 v, Watch Omega Hold-
ings, L.P., 947 S0.2d 1231,

blic policy and stability of society requires
strict compliance witl the appropriate statutes by
thuse seeking ownership through adverse posses-
sion. West's F.5.A. 8§ 95.16, 95,18 —I1d.

The possession of the real property by the one
asserting a claim of adverse possession must be
contingous, adverse, and usive of any other
right. 'West's F.5.4, 5§ 93,16, 95.18.—1d,

App. 4 Dist. 2002, Title 1o trapezoid area,
which was one of two dominant estates, was in
owners of servient sstate, despite claims of own-
ers of other dominant eswate, that they had ad-
versely possessed or acquired prescriptive ease-
ment to property, given that ﬁgr owner, who
hiad owmed all three parcels conditionally
conveysd property to iE}urcma»snm: of servient es-
tate, conditions were fulfilled when other domi-
nant estate was sold, and purchasers of dominant
estate could not show 20 years of continuous use
of parcel.—Tyler v. Price, 821 So.2d 1121, re-
hearing denicd, review nted 842 So.2d 845,
df;iisiun approved 890 So.2d 246, rehearing de-

Fla.App. 5 Dist. 2005, One may acquire
ety by adverse possession under either awﬁm
5Lamm¥ methed, color of title or without
color of title; however, under either stabuiory
method, the possession of the real pro by the
one asserling the right must be continuous, ad
verse, and exclusive of any other rgt. West's
F.5.A £595.16, 9518 —Mullins v. Colbert, 898
5o,2d 1148,

Fla.App. 5 Dist. 2004, In adverse possession,
the right is acquired by actual, continuous, and
uminterrupted use by the elaimant of the lands of
another [or a prescribed period; in addition, the
use must be adverse under claim: of right and
st either be with the krowledge of the owner
or so apen, aotorious, and visible that lmwl.deE:
of the use of the claimant is imputed to
gwner.—Bentz v, McDaniel, 877 So.2d 978,

(D) DISTINCT AND EXCLUSIVE
: POBSESEION,

Library references
C.1.5, Adverse Possession § 54,
=36, Possession exclusive of others.

FlaApp. 1 Dist. 2007, The possession of the
real pmpemmh‘e one asserting a claim of
adverse posse: must be continuous, adverse,
and usive u{::g other right, West's F.S.A
g8 9516, 95.18.—Candler ings Ltd., 1 w.
Watch Owmega Holdings, L.P., %47 So2d 1231,

(E)} DURATION AND CONTINUITY
OF POSEEEEION,

Library references
C.J.5. Adverse Possession § 202,
=44, Continuity in 1.

Fla.App. | Dist. 'MG; The possession of the
real property by the one asserting a claim of
adverse possession must be continuous, adverse,
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